
DAN MORALES 
A’JTGRNN GENERAL 

QBffice of tip !3ttornep 63enersi 
&ate of QLexa0 

October 30,1995 

The Honorable Todd L. Alvey 
&Y Coumy Anorney 
P.O. Box 697 
Pampa, Texas 79066-0697 

Dear Mr. Alvey: 

Letter Opiion No. 95-065 

Re: wlJetlJer a propeJty OwJJer JJJay erect 
agqteacrossathird4assroadiftlJewunty 
has constnrcted cattle guards on the road, 
and a related question (lD# 25770) 

You ask wl~etl~er the owner of property on both tides of a third-class road ~JJ Gray 
County may erect a gate across the road if the county has iihady ccmshucted cattle 
guards there&. We understand that Gray CouJJty has a population of fma than 60,000 
perrons, that the landown~‘.believes the Sate to be necessary to discourage the illegal 
dumpiJJg of trash on his prom, and that the co~s~ty kqired the road witbout ~04. 

Altl~ougb section 251.010(a)* of the T~ansportatioJi Code, Act of-my 1, 1995, 
74th Leg., RS., ch. 165, sec. 1, 5 251.010(a), 1995 Tex. Sess. Law Serv. 1025, 1153, 
generally would pmnit a landowner to erect a necessy Sate on a third-class road tbat the 
county acquired without cost, subsection (a) of section 251.009 permits the 

*s&on ?st.otqa) pmvides: 

(a)Apusonwhumnsrcalproputyoawhichathid~roadorr 
Jieighbohood mad CsJablkhed UJJdu scaion 251.053 is lomtcd for WhicJi rhe 
righI-of-waywasabtainedwilhoutcostu,thccountymaymda~tc~thc 
~~~W~CJJJJCCSWY. lXepcMnshaUplacsapumnnenthkchingpasJsndsJik 
block on each side of the gstc tithin 60 feet oftbe gate. Tbc gate must k: 

(1) at least 10 feet wide; 
(2) Jke of obsmctions abow tbc gate; 
(3)amEmJcMsothaJ~aJldshlJttiagthegdtewillJJGtcauEe 

llnneagarydekytoapaxmpdngthcrood;d 
(4) conanrtcdwitiahuleninglohohlthcgaIeopmunJilapaxm 

JJdngllugatcpaEscstlmJghtl. 
Act OrMay 1,1995, ‘14th Leg.. RS., ch. 165.5 1.1995 Tcx. Scss. Law Sav. 1025.1153 (to be codiikd at 
Tmsp. code 0 251.010(a)). 
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commissioners court of a county of fewer than 60,000 persons to “authorize the 
construction of cattle guards on a county road of any class”s and subsection (d) permits 
the commissioners court to construct cattle guards on county roads if such construction is 
in the best interest of the county.3 As you point out, this office concluded in Attorney 
Gemal Opiion M-189 that the statutory predecessor to section 251.009(a) and (d) 
controlled. over the statutory predecessor to section 251.010(a) to the extent of their 
c&lid JJJU~ thus that the determination of a commissioners court to construct cattle 
guards on a third-class road superseded a landowner’s authority to erect gates thereon. 
Attorney General Opinion M-189 (1968) at 3-4.’ 

You question the continuing validity of the rule of supersession announced in 
Attorney General Opiion M-189. You point out that now the two formerly separate 
statutes addressed in that opinion were later combined into the same section, that is, 
section 2.007, of former article 6702-I and that neither provision mentions any restriction 
ott the placement of gates on third-class roads when cattle guards already have been 
constructed on them.5 You contend that the legislature must have intended to overrule 

%a3io~~ 251.009(a) pmvides: 

(a)Thce4md&aseourtofacountywitbrpopulaJlonotksslhan 
6O.OOOmuyauhrizetbcconrtrnQiaaofcatIkguardsoaawuaIyroadof~ 
class. AcatUegudaulhokdmdcrthisscctioaisMaaobslndonofIhc 
Juad. 

3htian 251.009(d) pmvidcs: 

(d) Tbsctmmisi~onntmay omstradacaUlaguardoaa~med 
danycla3saJKiJnaypayfMitsconsbdoJJfloJotbceouolYJoad&biidge 
fuJJdifthecouJttkdEthatlhccMEuMioJJoflhccatueglawdi3iJJIhebcsI 
iJJteJe3IGfthcJe3idau3oftheanJJJty. 

Id. (lo be oxlificd at Tramp. Code 5 251.009(d)). 

‘See id. sec. 1, 00 251.009 (derived from V.T.C.S. an. 6702-l. 5 2.007@). (d)-(e)). 251.010(a) 
(duivcd from V.T.C.S. art. 6702-1.6 2.007(f), (g)). at 1153-W. Ad OrMay 20. 1983.68th kg.. RS., ch. 
288, se. 1.5 2.007 (daivcd from V.T.C.S. ark. 6?04.6712.6712a), 1983 Tex Gcn. laws 1431, 1437- 
39, mpealed by Act of May 1,1995,74th tcp, RS., ch. 165. 8 24, 1995 Ta Sess. Law Sttv. 1025, 
1870-71; V.T.C.S. wts. 6704.6712, rep&d by Ad oft&y 20.1983.68tb kg., RS.. ch. 288.0 2.1983 
Tcx. Gm. Lms 1431,1526. 

SFormu ankle 6702-1, salkm 2.007, pwiacd in pcrtinmt part: 

. . . . 
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Attorney General Opinion M-189 because it did not insert language stating that gates 

gigbt be creed only ifno cattle guards had been installed on the road. We disagree. 

The language of sections 251.009(a) and (d) and 251.010(a)-which, be&we its 
~~~llsubstantiye rewdiication hto the Transportation Code, ~scc Act of May 1,1995,74tb 
Log., RS., ch. 165,s 25 (legislative intmt of no substantive change in the law), 1995 Tex. 
Sess. Law Serv. 1025, 1871, was found in V.T.C.S. article 6702-l. section 2.007(b), (e), 
and (Q-ii not substantially difkrent hm the language of the former statutes analyzd in 
Attorney General @hion M-189.4 The proper nile of construction, then, is that the 

Aa OrMay 20. 1983,68th l.q.. RS., eh 288, sec. I. $2.007. 1983’Tex. Gea. L&N 1431, 1437-38, 
repealed by AU ofMay I. 1995.74tb Le8.. RS.. ch. 165.0 24.1995 Tax. Sess. Law Snv. 1025.1870-71. 

6V.T.C.S. tie 6704, satha 4. the prcdakr to ahcctioas (a) aad (6) of section 251.009 
andhacrV.T.C.S. ahle6702-1. sauioa 2.007(b). pmvidedinpahuatput: 

4.Aayamayh~tbiaStatcconkdngapopllatioslofle6sihanten 
thousad(lO$OO)~oraoycumtywitbapopulatkaofnotle3sthao 
twady+mctbarrpnd,two-;uddxty-fivc(21.265)aor~thaatwcnIy- 
0s~ thwsmd, SJXUJ lnmdd aud clghty-6va (21.785), acawdlw to the lad 
~~~~~nybyamQofityMedtheCammk3kna3Cuut 

cLnJmamd~guardsJkcJcasulyaatlofthefirsl 
class,sccondclass,artk~classmadsinsaidoxaty,aadsucbcatUe8uards 
shatlnolkchedermasidaedas&s&actioasonsaidruads. 

. . . . 

V.T.C.S. art. 6704. 5 4 (as uomdcd by Aci of May 27, 1965. 59th La8.. RS.. ch. 650. 5 I. I%5 Ta 
Ga. Lam 1499.14~500). repcolcd by Act of 1!983,68Ih Lq&, RS.. ch. 288,o 2. Ta. Ga. Laws 1431. 
1526, quoJed tn Ammy Ga~cml OphioJJ M-189 (1968) at l-2; cl: svpo notes 2 and 3 (qwliag Traaqh 
Code p 251.009(a). (d)); c/: ako wpn, mta 5 (qwtiag forma V.T.C.S. arl. 6702-l. 0 2.007(a)). 

V.T.C.S. akk 6712, ch pndcasra to sacha 251.010(a) and f- V.T.C.S. atticle 6702-l. 
sdGJi 2.0070. JJrhdcd: 
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legislature is presumed to have acquiesced in the attorney general’s construction of 
statutory language of doubtful meaning where it has amended or m-enacted the statute 
without changing the language so construed E.g.. Fe&rat Cruaiz Oil Co. v. Yomt-Lue 
Oil Co., 52 S.W.2d ,56,62 (Tex. 1932). We therefore conclude that the rule of Attorney 
General opinion M-189, that a landowner may not erect gates on a third-class road on 
which the county has w~ctd cattle guards, was incorporateaj into section 2.007 of 
fonner V.T.C.S. article 6702-l and, consequently, into: sections 251.009(a) and (d) and 
25 1.010(a) of the Transportation Code. 

You also ask whether a landowner who has erected a gate on a third-class road on 
which the county has constructed cattle guards may raise section 25 1.010(a) as a defense 
in a prosecution for obstructing a road under Penal Code section 42.03. Tbat section 
provides in pertinent part: 

A person commits an offsme a without legal privilege or 
authority, he intentionally, knowingly, or recklessly: 

(1) obstructs a highway . . . to which the public . . . has 
access, or any other place used for the passage of persons, 
vehicles, or conveysnces, regardless of the means of creating the 
obstruction and whether the obstruction arises from his acts 
alone or from his acts and the acts of others. . . . 

As we concluded above, a landowner has no authority under section 251.010(a) to erect a 
gate on a third-class road where the county has already installed cattle guards. Therefore, 
intbesecir cumstances, section 251.010(a) would not provide a defense in a prosecution 
for obstnmting the road,under section 42.03 of the Penal Code. 

(footnote continued) 
V.T.C.S. an. 6712. quoted in Auomq Gcnaal Opinion M-189 (1968) at 1. mpaledby May 20, 1983, 
681h Leg.. RS.. ch 288, stc. 2.1983 Tcx. Ocn. Laws 1431.1526; c/: apm llotc 1 (quoting T=-P. Cute 
p 251.010(a)); c/: aLto sup0 JIOIC 5 (quoting former V.T.C.S. M 6702-I. 0 2.00X9). 
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SUMMARY 

A landowner has no authority under Transportation Code 
section 251.010(a) to erect a gate on a third-class road in Gray 
Cwntyifthecountyhasatrcadyinstslledcatfleguardsontheroad.’ 
In ,&se kxmstances section 251.010(a) would not provide a 
defbnse, as “legal privilege or authority” to erect a gate, in a 
prosecution for obstructing the road under section 42.03 of the Penal 
code. 

v 
JSJJJ~S B. Pinson 
Assistant Attorney General 
Opinion Committee 


